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SCHINDLER, J. — The Freedom Foundation requested the Service Employees
International Union Healthcare Northwest Training Partnership (Training Partnership)
produce “public records” under chépter 42.56 RCW, the Public Records Act (PRA). The
trial court ruled on summary judgment that the Training Partnership is not subject to the
PRA and dismissed the lawsuit. Freedom Foundation appeals summary judgment
dismissal of the lawsuit, denial of a CR 56(f) motion to continue the summary judgment
hearing, the order granting in part and denying in part entry of protective orders, and the

order granting the motion to seal.! The Training Partnership cross appeals the denial of

‘ 1 The Freedom Foundation also designates the order denying the motion to quash a subpoena

duces tecum, the order denying the motion to compel, and the order denying the request for sanctions in
the notice of appeal. But the Freedom Foundation does not address these orders on appeal. RAP
10.3(6) (party must provide argument in support of issues presented for review).
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attorney fees and sanctions under CR 11 and RCW 4.84.185.2 We affirm.

In-Home Care Service Providers

Congress established the Medicaid program under Title XIX of the Social
Security Act, 42 U.S.C. §§ 301-1397mm. The federal Medicaid program funds state
programs that provide in-home care services to individuals who would otherwise require
admission to a hospital, nursing, or intermediate care facility. 42 U.S.C. § 1396n(c)(1).

“States design and administer their Medicaid programs within broad federal guidelines.”

Caritas Servs., Inc. v. Dep't of Soc. & Health Servs., 123 Wn.2d 391, 396, 869 P.2d 28
(1994) (citing 42 U.S.C. § 1396a(a); 42 C.F.R. § 403.304(b)(1)).
To receive Medicaid funding, federal law requires a state to adopt a program that

compensates in-home care service providers and ensures the providers meet a

-» minimum set of qualifications and requirements. 42 U.S.C. § 1396n(c)(1); see also 42

C.F.R. §§ 440.180, 441.300-.310.

In 1989, the Washington State Legislature adopted chapter 74.39 RCW, “Long-
Term Care Service Options.” LAWS OF 1989, ch. 427. As RCW 74.39.020 states, the
Medicaid program, Title XIX of the federal Social Security Act, allows states “to increase
federal funds available to provide community-based long-term care services to
functionally disabled persons in their homes, and in noninstitutional residential facilities,
such as adult family homes and congregate care facilities.” An express purpose of
chapter 74.39 RCW is to “[e]stablish a balanced range of community-based health,
social, and supportive services that deliver long-term care services to chronically,

functionally disabled persons of all ages.” Former RCW 74.39.005(1) (1989). The

2 We consolidated the cross appeal.
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statute established a “long-term care commission” to “develop legislation and
recommend administrative actions” necessary to achieve long-term care reforms,
including “[p]ublic and private alternative funding for long-term care services, such as
federal Title XIX funding of personal care services.” Former RCW 74.39.040(2)(g)
(1989).

In 1993, Washington enacted chapter 74.39A RCW, “Long-Term Care Services
Options—Expansion.” LAWs OF 1993, ch. 508. The legislative findings state, in
pertinent part:

The legislature finds that the aging of the population and advanced

medical technology have resulted in a growing number of persons who

require assistance. . . .

The legislature further finds that the public interest would best be
_served by a broad array of long-term care services that support persons
* who need such services at home or in the community whenever
practicable and that promote individual autonomy, dignity, and choice.
Former RCW 74.39A.005 (1993).

The purpose of chapter 74.39A RCW, Long-Term Care Services Options—
Expansion, is to provide “a balanced array of health, social, and supportive services that
promote individual choice, dignity, and the highest practicable level of indepéndence,"
and that “[hJome and community-based services be developed, expanded, or
maintained in order to meet the needs of consumers and to maximize effective use of
limited resources.” RCW 74.39A.007(1), (2). RCW 74.39A.007 designates the
Department of Social and Health Services (DSHS) to administer the long-term care

services program.

Engrossed Second Substitute House Bill 2284

In 2007, the legislature passed Engrossed Second Substitute House Bill
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(ESSHB) 2284, “AN ACT Relating to the training of and collective bargaining over the
training of care providers.” ENGROSSED SECOND SUBSTITUTE H.B. 2284, at 1, 60th Leg.,
Reg. Sess. (Wash. 2007).

ESSHB 2284 defined “long-term care workers” as follows:

“Long-term care workers” includes all persons who are long-term care

workers for the elderly or persons with disabilities, including but not limited

to individual providers of home care services, direct care employees of

home care agencies, providers of home care services to persons with

developmental disabilities under Title 71 RCW, all direct care workers in

state-licensed boarding homes, assisted living facilities, and adult family

homes, respite care providers, community residential service providers,

and any other direct care worker providing home or community-based

services to the elderly or persons with functional disabilities or

developmental disabilities.
ENGROSSED SECOND SUBSTITUTE H.B. 2284, at 7 (codified at former RCW
74.39A.009(11)(a) (2007)).3

ESSHB 2284 established training requirements for all Iong-tefm care workers.
Former RCW 74.39A.330, .340, .350 (2007). ESSHB 2284 required all long-term care
workers to receive “on-the-job training or peer mentorship for at least one hour per week
in the first ninety days of work.” Former RCW 74.39A.330. ESSHB 2284 required all
long-term care workers to “complete twelve hours of continuing education training in
advanced training topics each year.” Former RCW 74.39A.340.

ESSHB 2284 designated individual providers as “public employees” solely for
purposes of collective bargaining. RCW 74.39A.270(1). ESSHB 2284 designates the
governor as the “public employer” of individual providers rebresented by an exclusive

bargaining agent for purposes of collective bargaining. RCW 74.39A.270(1). ESSHB

2284 authorizes the state of Washington (State) to engage in collective bargaining on

3 Emphasis omitted.
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behalf of individual providers over state contributors to the training partnership:

At the request of the exclusive bargaining representative, the governor or
the governor’s designee appointed under chapter 41.80 RCW shall
engage in collective bargaining, as defined in RCW 41.56.030(4), with the
exclusive bargaining representative over employer contributions to the
training partnership for the costs of. (a) Meeting all training and peer
mentoring required under this chapter; and (b) other training intended to
promote the career development of individual providers.

Former RCW 74.39A.270(7) (2007).

ESSHB 2284 states all training and peer mentoring under chapter 74.39A RCW
for all in-home care providers represented by a union “shall be provided by a training
partnership” designated by the bargaining representative with contributions to begin July
1, 2009. Former RCW 74.39A.360 (2007).

Beginning January 1, 2010, for individual providers represented by an
exclusive bargaining representative under RCW 74.39A.270, all training
and peer mentoring required under this chapter shall be provided by a
training partnership. Contributions to the partnership pursuant to a
collective bargaining agreement negotiated under this chapter shall be
made beginning July 1, 2009. The training partnership shall provide
reports as required by the department verifying that all individual providers
have complied with all training requirements. The exclusive bargaining
representative shall designate the training partnership.

Former RCW 74.39A.360.

ESSHB 2284 states a “training partnership” is a joint partnership established by
or maintained by the office of the governor and the exclusive bargaining representative
of individual providers. Former RCW 74.39A.009(14). Former RCW 74.39A.009(14)
states:

“Training partnership” means a joint partnership or trust established and

maintained jointly by the office of the governor and the exclusive

bargaining representative of individual providers . . . to provide training,
peer mentoring, and examinations required under this chapter.
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ESSHB 2284 also established a “joint legislative and executive task force” to
“evaluate current training requirements for long-term care workers” and make
recommendations on “the appropriate number of basic training hours, the content of
basic training curricula, and the development of criteria associated with certification of
new long-term care workers” by December 1, 2007. ENGROSSED SECOND SUBSTITUTE
H.B. 2284, at 1, 4, 5. The “Long-Term Care Worker Training Development Workgroup”
met in August and September of 2007. Task force members included a state house
representative, DSHS, Catholic Community Services, Eagle Health, Addus Healthcare,
and Service Employees International Union (SEIU) 775.

2007-2009 Collective Bargaining Agreement between the State and SEIU 775

In 2007, the State negotiated the first collective bargaining agreement (CBA) with
SEIU 775, the exclusive representative for individual providers of in-home care services.
The July 1, 2007 to June 30, 2009 CBA states the parties agreed to “establish a Joint
Committee on Training and Education” to “develop a proposal for a joint training and
education partnership fund for the purpose of conducting training . . . for independent
providers covered under this Agreement.” |

2007 SEIU Healthcare Northwest Partnership

On November 20, 2007, SEIU 775 and three private in-home care service
provider employers, Chesterfield Health Services, Korean Women’s Association, and
Unique Services, formed a multi-employer benefit plan. The “Plan Agreement and
Declaration of Trust” (Agreement) created the SEIU Healthcare Northwest Training

Partnership (Training Partnership) as a nonprofit 501(c)(3) multi-employer welfare

4 (Emphasis omitted.) The section of ESSHB 2284 that established the task force was not
codified.
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benefit plan under the Employment Retirement Income Security Act of 1974 (ERISA),
29 U.S.C. §§ 1001-1453.

“Congress enacted ERISA to provide comprehensive and uniform federal

regulation for employee benefits plans.” Navlet v. Port of Seattle, 164 Wn.2d 818, 829,
194 P.3d 221 (2008). ERISA governs employee benefit plans. 29 U.S.C. § 1001,
Navlet, 164 Wn.2d at 829.5 An ERISA employee welfare benefit plan is “any plan, fund,
or program” established or maintained by an employer organization for the purpose of
providing “apprenticeship or other training programs.” 29 U.S.C. §§ 1002(1)(A),
1003(a). A multi-employer plan is a plan “to which more than one employer is required
to contribute” and is maintained “pursuant to one or more collective bargaining
agreements.” 29 U.S.C. § 1002(37)(A).

ERISA vests the “ ‘exclusive authority and discretion to manage and control the
assets of the plan’ in the trustees alone, and not the employer or the union,” and the
trustee must act “solely in the interest of the participants and beneficiaries.” Nat'l Labor

Relations Bd. v. Amax Coal Co., 453 U.S. 322, 333, 101 S. Ct. 2789, 69 L. Ed. 2d 672,

69 L. Ed. 2d 672 (1981) (quoting 29 U.S.C. § 1103(a); citing 29 U.S.C. § 1104(a)(1)).
“[T]he fiduciary requirements of ERISA specifically insulate the trust from the employer’s
interest.” Amax, 453 U.S. at 333.

The “sole purpose” of the Training Partnership is to provide training and
educational benefits to in-home “long-term care workers” and individual health care

service providers. The Agreement states the “Founder-Employers” and SEIU 775 “are

5 Under principles of federalism, governmental plans are exempt from ERISA. 29 U.S.C. §
1003(b)(1); Navlet, 164 Wn.2d at 828; see also Fromm v. Principal Health Care of lowa, Inc., 244 F.3d
652, 653 (8th Cir. 2001); Roy v. Teachers Ins. & Annuity Ass'n, 878 F.2d 47, 49 (2d Cir. 1989).

7
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parties to a collective bargaining agreement which provides for the establishment of a
jointly administered training fund (hereinafter the “Fund”) to provide training benefits to
individuals eligible to participate in the Fund.”
WHEREAS, the parties wish to set up the Fund so that it may be a
multiemployer employee welfare benefit plan in order to allow for the
future participation in the Fund by other employers with collective
bargaining agreements with the Union providing for such participation; and
WHEREAS, the parties further wish to establish and operate the

Fund as a tax exempt Voluntary Employee Benefit Association under

Section 501(c)(9) of the Internal Revenue Code, or any successor to such

legislation; and

NOW, THEREFORE, in consideration of the foregoing premises

and intending to be legally bound, the Union and the Founder-Employers

adopt this Agreement and Declaration of Trust.

The Agreement defines “participating employer” as an employer who must make
contributions to the training fund.® The Agreement states contributions “will be used to
develop [training, continuing education, and peer mentorship] products, services, and
infrastructure.” Contributions made aftér 2009 “will be used to operationalize [training,
continuing education, and peer mentorship] service delivery.” “Appendix A” to the
Agreement states that training “will be offered beginning January 1, 2010.”

The Agreement vested authority in a “Board of Trustees” that “shall consist of six
(6) Trustees, half of whom shall be appointed by the Union . . . and half of whom shall
be appointed by the Founder-Employers.” When there is a vacancy, “Employer
Trustees” appoint successor Employer Trustees. In accord with ERISA, the Board of

Trustees “shall be fiduciaries with respect to the Trust [Agreement] . . . . The Trustees

shall have full, discretionary and exclusive power and authority to administer the Fund.”

6 The 2007 Agreement refers to the employer as “Covered Employer.” The 2016 “Restated”
Agreement refers to the employer as “Participating Employer.” For purposes of clarity, we use the term
“participating employer.”
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The initial Employer Trustees were Dr. Martin Levine from Group Health
Cooperative,” Guiding Lights Network founder Eric Lui, and Chesterfield Healthcare
Services owner and president Stella Ogiale. The Trustees hired Charissa Raynor as
executive director, Armilito Pangilinan as director of finance and administration, and
Christine Jiminez as director of operations of the Training Partnership. Raynor reports
directly to the Board of Trustees. Beginning in 2007, seven private employers made
contributions to the training and education fund: Chesterfield Health Services, Korean
Women's Association, Unique Services, Addus Healthcare, Amicable Healthcare,
Catholic Community Services, and ResCare of Washington.

November 2008 Initiative 1029

In November 2008, Washington voters approved Initiative 1029. Laws oF 2009,
ch. 2. Initiative 1029 amended chapter 74.39A RCW. LAWS OF 2009, ch. 2. Because
the office of the governor and the exclusive bargaining representative for individual
providers did not establish a joint partnership as directed under former RCW
74.39A.009(14) (2007), Initiative 1029 amended the statute to define “training
partnership” as “a joint partnership or trust that includes the office of the governor and
the exclusive bargaining representatiVe of individual providers.” Former RCW
74.39A.009(23) (2009).8

2009-2011 CBA between SEIU 775 and the State

In 2009, SEIU 775 and the State negotiated the July 1, 2009 to June 30, 2011
CBA. The State agreed to “become and remain a participating employer”'in the

Training Partnership and make contributions. The 2009-2011 CBA defines a “training

7 Group Health Cooperative is now Kaiser Permanente.
8 Emphasis added.
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partnership”:

Pursuant to RCW 74.39A.009(23) and [RCW] 74.39A.360, there shall be
established a Training Partnership (or “Partnership”). The Training
Partnership will possess the capacity to provide training, peer mentoring,
workforce development, and other services to individual providers. The
Employer shall become and remain a participating employer in such a
Partnership during the complete life of this Agreement, and any extension
thereof.

The contribution rate the State agreed to pay to the Training Partnership is based
on the number of hours worked by in-home individual health care providers. The State
made its first contributions to the Training Partnership in 2009.

November 2011 Initiative 1163

In 2011, Washington voters approved Initiative 1163. LAaws oF 2012, ch. 1.
Initiative 1163 amended chapter 74.39A RCW to require “all long-term care workers
obtain criminal background checks” and ensure “adequate training.” LAWS OF 2012, ch.
1. Initiative 1163 increased the training and certification requirements for long-term care
workers. In addition to the peer mentoring and annual 12-hour continuing education
requirements, the initiative required all long-term home care workers and individual
-providers to complete 75 hours of “entry-level training.” RCW 74.39A.331, .341(1),
.074(1)(b). DSHS must approve training requirements and curriculum. RCW
74.39A.074(2).

Harris v. Quinn

In Harris v. Quinn, U.S. , 134 S. Ct. 2618, 189 L. Ed. 2d 620 (2014), the

United States Supreme Court held that requiring health care providers who are treated
as employees solely for the purpose of collective bargaining to pay an involuntary

“agency fee” in lieu of union membership dues is a violation of the First Amendment to

10
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the United States Constitution. Harris, 134 S. Ct. at 2639-40 (citing Knox v. Serv.

Emps. Int'l Union, Local 1000, 567 U.S. 298, 132 S. Ct. 2277, 183 L. Ed. 2d 281

" (2012)).

Public Records Request

On December 9, 2015, Freedom Foundation sent an e-mail to the Training
Partnership with a “Request for public records” under the Public Records Act (PRA),
chapter 42.56 RCW.

According to the Freedom Foundation labor policy director, the Freedom
Foundation is a “nonprofit Washington organization” that “submits public records
requests to agencies that work with individual providers (“IPs”) and other quasi-public
and public employees in order to inform IPs of their constitutional right to support or not
support a union.” Freedom Foundation asked the Training Partnership to produce
copies of the following:

1. The Partnership’'s Operating Agreement and all resolutions/rules
adopted by the Trustees of the Partnership pursuant to the powers
delegated, as referenced in Article 15.2 of SEIU 775’s collective
bargaining agreement with the State of Washington.

2. The total amount of money contributed to the Training Partnership
by the State of Washington, as required by Article 15 of SEIU 775’s

collective bargaining agreement with the State of Washington, in
each of the following calendar years: 2012, 2013 and 2014.

3. All emails, documents or records created or received by Training
Partnership staff or representatives that contain any of the following
terms: ‘

a. Harris v. Quinn

b. Freedom Foundation (aka, “FF” and “EFF”)

C. Collective bargaining

d. Right-to-work (aka, “RTW,” “R2W,” and “right to
work”)

4. All Training Partnership staff emails sent to or received from an

‘@seiu775.org” email domain since January 1, 2014.

11
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5. The total amount of money paid to SEIU 775 by the Training
Partnership for rent, office supplies and any other services in each
of the following calendar years: 2012, 2013 and 2014.

6. The total number of individual providers, as defined by RCW
74.39A.240, who received training from the Training Partnership in
each of the following calendar years: 2012, 2013 and 2014.

7. The total number of individual providers, as defined by RCW
74.39A.240, who successfully completed their training with the
Training Partnership in each of the following calendar years: 2012,
2013 and 2014.

The Training Partnership Trustees denied the Freedom Foundation’s PRA
request on January 25, 2016. The Training Partnership asserted it is “not a public
agency . . . subject to the disclosure requirements under Chapter 42.56 RCW.”

PRA Lawsuit

On April 18, 2016, Freedom Foundation filed a “Complaint for Declaratory Relief,
Writ of Mandamus for Production of Public Records, Fees, and Penalties.” The
complaint alleged the Training Partnership is the “functional equivalent” of a state
agency and subject to the PRA. Freedom Foundation alleged the Training Partnership
is created, regulated, and funded by the government and performs a government
function.

The Training Partnership filed an answer asserting it is neither a state agency nor
the functional equivalent of a state agency subject to the PRA:

[The Training Partnership] is a non-profit I.R.C.[°! § 501(c)(3) organization

and an ERISA multi-employer welfare benefit plan. It operates

independently from the State of Washington, both according to its Trust

Agreement and as required by federal ERISA statutes.

Summary Judgment Dismissal

The Training Partnership filed a motion for summary judgment dismissal of the

lawsuit. The Training Partnership argued as a matter of law an “ERISA multi-employer

? Internal Revenue Code.

12
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welfare benefit plan” is exempt from the PRA. The Training Partnership also argued it is

not the functional equivalent of a state agency under Telford v. Thurston County Board

of Commissioners, 95 Wn. App. 149, 974 P.2d 886 (1999). ,

The Freedom Foundation did not address whether as a multi-employer welfare
benefit plan under ERISA the Training Partnership is exempt from the PRA as a matter
of law. The Freedom Foundation argued the Training Partnership was the functional
equivalent of a state agency and there were material issues of fact as to each of the
four Telford factors.

The court granted the motion for summary judgment and dismissed the lawsuit.
The court issued a 37-page memorandum decision. The court ruled because as a
matter of law the Training Partnership “is an ERISA welfare trust, it cannot be an
‘agency’ under the PRA. . . . There is simply no dispute that the Training Partnership is
an ERISA-exempt government plan.”’® The court also ruled the Training Partnership is
not the functional equivalent of a state agency under the PRA:

The Court further concludes that under the Telford factors, the

Training Partnership is not the functional equivalent of an “agency” under-

the PRA. The training it provides to HCAs!'"lis not an inherent

government function. Although a significant portion of the Training

Partnership’s budget comes from DSHS, the money it receives are

contributions for hours worked by independent HCAs covered by the

collective bargaining agreement between SEIU and the state. Although

DSHS approves the training curriculum and instructors provided by the

Training Partnership, and it works with the Training Partnership to monitor

HCAs’ compliance with the statutory training requirements, the state has
no involvement in the Training Partnership’s day-to-day operations.

10 |n a footnote in the opening brief, for the first time on appeal, the Freedom Foundation asserts
the Training Partnership is a government plan exempt from ERISA. For the first time in the reply brief,
Freedom Foundation claims there is a material issue of fact about whether federal law applies because
the Training Partnership is not an ERISA plan. We do not consider arguments made for the first time on
appeal. RAP 9.12. We also do not address the merits of an issue raised in a footnote. Norcon Builders,
LLC v. GMP Homes VG, LLC, 161 Wn. App. 474, 497, 254 P.3d 835 (2011).

1 Home care attendants.

13



No. 76319-9-I (consol. with No. 76325-3-1)/14

Finally, despite government statements that this Training Partnership was
established or created by statute, the statute did not in fact create this
non-profit entity. The legislature authorized the creation of “a” training
partnership, but this particular entity was formed by SEIU and three
private employers. The state then chose, through the terms of a collective
bargaining agreement, to make contributions to this entity. There is
nothing in the formation documents that gives the state the authority to run
the Training Partnership, to appoint trustees to its board, to dictate policy
or to enter into transactions on its behalf.

Summary Judgment Standard of Review

Freedom Foundation contends the court erred in dismissing the lawsuit on
summary judgment.'> We review an order of summary judgment dismissal de novo and
engage in the same inquiry as the trial court, viewing the facts and all reasonable

inferences in the.light most favorable to the nonmoving party. Fortgang v. Woodland

Park Zoo, 187 Wn.2d 509, 518, 387 P.3d 690 (2017).
The moving party bears the initial burden of showing the absence of an issue of

material fact. Young v. Key Pharmaceuticals, Inc., 112 Wn.2d 216, 225, 770 P.2d 182

(1989). Once the moving party has met its burden, the burden shifts to the nhonmoving
party td present admissible evidence demonstrating the existence of a genuine issue of

material fact. Pac. Nw. Shooting Park Ass’n v. City of Sequim, 158 Wn.2d 342, 351,

144 P.3d 276 (2006). If the nonmoving party cannot meet its burden then the trial court
should grant the motion for summary judgment. Young, 112 Wn.2d at 225.
We consider supporting affidavits and other admissible evidence based on

personal knowledge. Int'l Ultimate, Inc. v. St. Paul Fire & Marine Ins. Co., 122 Wn. App.

736, 744, 87 P.3d 774 (2004). Conclusory statements do not create a genuine issue of

12 The Training Partnership filed a motion to strike “Appendix A, Timeline of Litigation,” of
Freedom Foundation’s opening brief. The Training Partnership asserts the appendix it is not part of the
record below and allows Freedom Foundation to file a brief that exceeds the 50-page limit under RAP
10.4(b). Because Freedom Foundation’s brief is 50 pages without the appendix, we grant the Training
Partnership’s motion to strike.

14
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material fact for trial. Int'l Ultimate, 122 Wn. App. at 744. When reasonable minds

could reach but one conclusion, summary judgment is appropriate. Owen v. Burlington

N. Santa Fe R.R., 163 Wn.2d 780, 788, 108 P.3d 1220 (2005)

The PRA
The PRA is a strongly worded mandate for broad disclosure of public records.

Planned Parenthood of the Great Nw. v. Bloedow, 187 Wn. App. 606, 618-19, 350 P.3d

660 (2015). Courts must liberally construe the PRA “to promote this public policy and to
assure that the public interest will be fully protected.” RCW 42.56.030.
The PRA applies only to the records of an “agency” as defined by the act. RCW

42.56.070, .100, .010(1); Yakima County v. Yakima Herald-Republic, 170 Wn.2d 775,

792, 246 P.3d 768 (2011). The PRA defines “agency” as follows:

“Agency” includes all state agencies and all local agencies. “State

agency” includes every state office, department, division, bureau, board,

commission, or other state agency. “Local agency” includes every county,

city, town, municipal corporation, quasi-municipal corporation, or special
purpose district, or any office, department, division, bureau, board,
commission, or agency thereof, or other local public agency.
RCW 42.56.010(1). The PRA requires each agency to “make available for public
inspection and copying all public records.” RCW 42.56.070(1).

Freedom Foundation concedes the Training Partnership is not a state agency.
Freedom Foundation contends genuine issues of material fact as to whether the
Training Partnership is the functional equivalent of a state agency preclude summary
judgment dismissal of the PRA lawsuit.

A nongovernment entity is subject to the PRA if it is the “functional equivalent” of

a public agency. Fortgang, 187 Wn.2d at 512-13. In Fortgang, the Washington

Supreme Court adopted the four-factor Telford balancing test to determine whether a

16
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nongovernmental entity is the functional equivalent of ar public agency subject to the
PRA. Fortgang, \1 87 Wn.2d at 512-13.

The four factors the court considers in deciding whether a private entity is the
functional equivalent of an agency subject to the PRA are: (1) Whether the entity
performs a government function, (2) the extent to which the government funds the
entity’s activities, (3) the extent of Agovernment involvement in the entity’s activities, and

(4) whether the entity was created by the government. Clarke v. Tri-Cities Animal Care

& Control Shelter, 144 Wn. App. 185, 192, 181 P.3d 881 (2008) (citing Telford, 95 Wn.

App. at 162).
Each factor “need not be equally satisfied.” Clarke, 144 Wn. App. at 192. In

applying the factors, the court considers “whether ‘the criteria\on balance’ " suggests
that the entity is the functional equivalent of a state agency. Fortgang, 187 Wn.2d at
518 (quoting Clarke, 144 Wn. App. at 192). Although there may be some entities that

“are unambiguously private,” the Telford factors are “an appropriate way to decide

whether a private entity must comply with PRA disclosure requirements.”® Fortgang,
187 Wn.2d at 522, 513.

The First Telford Factor: Governmental Function

In determining “government function,” the court determines whether the entity
performs “ ‘core’ government functions, or functions that could not be delegated to the

private sector.” Fortgang, 187 Wn.2d at 524'4 (quoting Clarke, 144 Wn. App. at 194).

The court considers “the nature of the disputed entity’s activities” and whether the

13 Therefore, even if the Training Partnership is exempt from the PRA as an ERISA plan, we
address the Telford factors.

14 Citation omitted.

16
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legislation defines the entity and “actually obligates” the entity to perform an inherently
public obligation that cannot be delegated to the private sector. Fortgang, 187 Wn.2d at
525-26.15

Freedom Foundation contends federal Medicaid law, state legislation, and the
participation of the Training Partnership in statutory work groups create genuine issues
of material fact as to whether the Training Partnership performs a core government
function.

Freedom Foundation argues the Tréining Partnership performs a government
function because federal Medicaid and state law require the Training Partnership to
train individual providers. Interpretation of a statute is a question of law the court

reviews de novo. Whatcom County Fire Dist. No. 21 v. Whatcom County, 171 Wn.2d

421, 427, 256 P.3d 295 (2011).

Federal Medicaid law and the implementing regulations do not mandate training
in-home health care service providers. 42 U.S.C. § 1396a; 42 C.F.R. §§ 432.1- 433.1.
Federal law mandates training only for individuals hired to assist with administrative
tasks, not in-home care service providers. 42 U.S.C. § 1396a(4); 42 C.F.R. §
432.30(a).'®

State law does not require the Training Partnership to perform a government
function. Chapter 74.39A RCW does not designate the Training Partnership. The plain

and unambiguous language of former RCW 74.39A.360 states “a” training partnership

15 Emphasis in original.

18 Under 42 U.S.C. § 1396a(a)(4)(B), a state plan must provide for the training of “subprofessional
staff” in the “administration of the plan and for the use of nonpaid or partially paid volunteers in a social
service volunteer program in providing services to applicants and recipients and in assisting any advisory
committees established by the State agency.”
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shall provide training to individual providers. Former RCW 74.39A.360 states that the
“exclusive bargaining representative shall designate the training partnership.” SEIU 775
designated the Training Partnership.

Freedom Foundation cites former RCW 74.39A.270(5)(a) (2011) to argue that
training individual health care providers is a core government responsibility that DSHS
cannot delegate to the Training Partnership. Former RCW 74.39A.270(5)(a) (2011)
does not supﬁort this argument.

Former RCW 74.39A.270(5)(a) (2011) authorizes DSHS “to establish a plan of
care for each consumer” and states the “core responsibility” is “to manage long-term in-
home care services under this chapter.” The statute requires DSHS to perform
background checks for individual providers, approve training curriculum, and set
minimum qualifications for training instructors. RCW 74.39A.261, 074, .076; see also
WAC 388-71-1050, -1060. The statutes authorize DSHS to enforce qualification and
training requirements, refuse to contract with a health care provider, suspend or revoke
a contract, impose additional training requirements for noncompliance, or deny payment
to individual providers for noncompliance. RCW 74.39A.080, .086.'7 None of the
statutory enforcement responsibilities of DSHS are delegated to the Training
Partnership. Clarke, 144 Wn. App. at 194. The undisputed record shows the Training

Partnership develops the curriculum, provides training that is approved by DSHS, and

17 Under the Washington State Medicaid plan, the client contracts directly with an in-home care
provider. RCW 74.39A.270(4); WAC 388-71-0505, -106-0010 (defining “individual provider”). The client
has the right to select, hire, supervise the work of, and terminate any individual provider. RCW
74.39A.270(4).
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tracks training of individual healthcare providers.'® An entity does not perform a
government function “any time it contracts with the government pursuant to enabling
legislation.” Fortgang, 187 Wn.2d at 5625.

Freedom Foundation argues the training for individual providers is a “non-
delegable government function” because federal law “specifically requires states to
retain ultimate responsibility of homecare aid training funded by Medicaid dollars.”
Whether federal law imposes a nondelegable duty is a question of law, not a question of
fact. Clarke, 144 Wn. App. at 192-94; Telford, 95 Wn. App. at 163-64.

While states can provide training to long-term care workers, there is no federal
requirement to do so. Although federal Medicaid law requires states to develop
safeguards to ensure the quality of care, the “[s]tates design and administer their

Medicaid programs within broad federal guidelines.” Caritas Servs., 123 Wn.2d at 396.

In accord with federal law, section 4480 of the State Medicaid Manual states:

E. Providers.—States must develop provider qualifications for
providers of personal care services and establish mechanisms for
monitoring the quality of service. . . .

18 A 2009 DSHS healthcare services bulletin states the responsibilities of the Training Partnership
are limited to the following:

+ Deliver the current curricula for Orientation, Safety Training, Revised Fundamentals of
Caregiving, Modified Fundamentals of Caregiving, Parent Provider Training through
the ARC [for people with intellectual and developmental disabilities], Nurse Delegation
for Nursing Assistants core training and Special Focus on Diabetes, and Continuing
Education to all IPs.

+ Register IPs. IPs will register themselves through the Training Partnership’s web
portal . . . or by calling the Member Resource Center toll free . . . .

+ Track all training required and completed by IPs.

+ Remind IPs of training requirements.

» Notify a Reporting Unit of an IP's training progress (completion, in jeopardy, not
complete) via email alerts sent to the Reporting Unit Site Coordinator. . . .

+ Provide HCS/DDD/AAA [(Home and Community Services Division/Division of
Developmental Disabilities/Regional Administrators Area Agency on Aging)] offices
with a flyer explaining to the IP how to register for training and who to call with
questions about training.

» Provide HCS/DDD/AAA offices with Orientation materials.
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States may wish to employ several methods to ensure that recipients are
receiving high quality personal care services. . . . States can also establish
basic minimal requirements related to age, health status, and/or education
and allow the recipient to be the judge of the provider[']s competency
through an initial screening. States can provide training to personal care
providers. States also may require agency providers to train their
employees.[19]

We reject Freedom Foundation’s assertion that the CBA obligates the Training
Partnership “to exclusively train [individual providers].” Former RCW 74.39A.360 states
that the exclusive bargaining representative shall designate “a training partnership.”2?

[Flor individual providers represented by an exclusive bargaining

representative under RCW 74.39A.270, all training and peer mentoring

required under this chapter shall be provided by a training partnership. . . .

The exclusive bargaining representative shall designate the training

partnership.

Former RCW 74.39A.360.
Freedom Foundation also asserts the participation of the Training Partnership in

S H

the legislative work groups shows the Training Partnership “ ‘execute[s] the law’ ” and
makes policy. But a private entity does not make policy or legislate by participating in

work groups. See Spokane Research & Def. Fund v. W. Cent. Cmty. Dev. Ass’'n, 133

Whn. App. 602, 608, 137 P.3d 120 (2006) (the private entity “does not make policy or

legislate”).

We conclude the first Telford factor does not weigh in favor of finding the Training

Partnership is the functional equivalent of a state agency.

1% The State Medicaid Manual, ch. 4, § 4480, at 4-496 (June 28, 2000), https://www.cms.gov/
Regulations-and-Guidance/Guidance/Manuals/Paper-Based-Manuals-ltems/CMS021927 .html?
DLPage=1&DLEntries=10&DLSort=0&DLSortDir=ascending.

20 Emphasis added.
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